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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and 
rulings in the estate and gift tax areas which were decided or reported by the 
courts and the Internal Revenue Service in July of 2011, and on which we 
have not previously reported in Bulletins on insurance-related estate and gift 
tax matters.  

 

 

 

AALU 
Chief Executive Officer 
David J. Stertzer 
 
Senior VP of Legislative Affairs 
Marc R. Cadin 
 
VP of Legislative Affairs 
Chris Morton 
 
VP of Policy/Public Affairs 
Tom Korb 
 
Director of Policy & Public Affairs 
Sarah Spear 
 
Assistant Director of Policy & 
Public Affairs 
Anthony Raglani 
 
 
COUNSEL 
Buchanan Ingersoll PC 
Gerald H. Sherman 
Stuart M. Lewis 
Deborah M. Beers 
Keith A. Mong 
 
Federal Policy Group 
Ken Kies 
Matthew Dolan 
 

 
PricewaterhouseCoopers 
William Archer 
Donald Carlson 
 
Ricchetti, Inc. 
Steve Ricchetti 
Jeff Ricchetti 
 
Arnold & Porter, LLP 
Martha Cochran 
David Freeman 
 

 
101 Constitution Avenue NW, 
Suite 703 East 
Washington, DC 20001 
Phone: (703) 641-9400 
Fax: (202) 742-4479 
www.aalu.org

Major References:
Estate of Chancellor v. Commissioner; T.C. Memo. 2011-172 (July 14, 2011); 
PLR 201126007 

AALU :: Washington Report

Page 1 of 8



Cases 

1.         Estate of Chancellor v. Commissioner; T.C. Memo. 2011-172 (July 14, 2011) 

The U.S. Tax Court, in a memorandum opinion, held that decedent Ann R. Chancellor 
did not possess a general power of appointment over assets in a bypass trust of which 
she was a beneficiary and trustee, and thus those assets were not includible in her 
gross estate for federal estate tax purposes. The right to invade the corpus for the 
beneficiaries’ “necessary maintenance, education, health care, sustenance, welfare or 
other appropriate expenditures . . . taking into consideration the standard of living to 
which they are accustomed” contained limiting language that would not be interpreted 
as a general power of appointment under Mississippi law. 

Many testamentary bypass or credit shelter trusts (as well as many life insurance trusts) 
provide that, on the death of the first spouse, the assets in the trust  will be held in trust 
during the lifetime of the surviving spouse, and distributed upon the spouse’s death to the 
issue of the marriage. The question often arises as to whether the surviving spouse can be 
the trustee and beneficiary of this testamentary trust without subjecting the assets in the 
trust to inclusion in his or her estate.  

Generally the resolution of this issue turns upon whether the powers held by the surviving 
spouse as trustee, particularly the power to invade corpus for his or her own benefit, are 
such that the spouse is deemed to have a “general power of appointment” over the assets 
of the trust that would subject such assets to inclusion in his or her estate under 2041 of 
the Internal Revenue Code. 

Section 2041(b)(1)(A) provides that: 

“[a] power to consume, invade, or appropriate property for the benefit of the decedent 
which is limited by an ascertainable standard relating to the health, education, support, or 
maintenance of the decedent shall not be deemed a general power of appointment.” 

Treasury regulations issued under the authority of 2041 further provide that: 

“[a] power to use property for the comfort, welfare, or happiness of the holder of the 
power is not limited by the requisite standard. Examples of powers which are limited by 
the requisite standard are powers exercisable for the holder’s ‘support,’ ‘support in 
reasonable comfort,’ [and] ‘maintenance in health and reasonable comfort’“... 

The use of the terms “welfare” and “other appropriate expenditures” in the Chancellor 
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will created a problem for the Tax Court which was resolved by looking to Mississippi 
law.  

In Estate of Chancellor, Ann R. Chancellor’s (Decedent) husband (Lester M. 
Chancellor) predeceased her in 1989, leaving most of his estate outright to his wife, 
except for property placed in the Lester M. Chancellor Unified Credit Trust (the trust), as 
established by the will. The trust’s co-trustees were decedent and Citizens National Bank 
of Meridian, Mississippi (the bank).  

Under the terms of the trust, during decedent’s lifetime, the co-trustees were authorized 
to apportion trust income among decedent, Mr. Chancellor’s children, and Mr. 
Chancellor’s grandchildren (the beneficiaries) “in accordance with their respective 
needs.”  The co-trustees were also given the  

“right and power to invade the corpus of the trust and to use such part thereof and if 
necessary, all of it, for the necessary maintenance, education, health care, sustenance, 
welfare or other appropriate expenditures needed by *** [Mr. Chancellor’s] wife and the 
other beneficiaries of this trust taking into consideration the standard of living to which 
they are accustomed and any income available to them from other sources.” 

Mr. Chancellor’s will directed that the trust should be funded with assets equal in value to 
the maximum amount that could pass free of estate tax upon Mr. Chancellor’s death. The 
will further stated that it was Mr. Chancellor’s “intention to convey by this Article of my 
will the maximum portion of my estate which, at the time of my death, shall be exempt 
from the federal transfer tax.”  

From the time the trust was opened in 1992, until her death in 2004, Decedent never 
requested or received any trust corpus.   The government determined on audit, however 
that Decedent’s gross estate includes the fair market value of the trust’s assets as of the 
date of her death because she had a general power of appointment over them.  

The government conceded that the will’s use of the phrase “taking into consideration the 
standard of living to which *** [the will beneficiaries] are accustomed” satisfied the 
requirement that the power of appointment be governed by an “ascertainable standard,” 
but disputed whether the standard in question related solely to “health, education, support 
or maintenance,” because the terms “welfare or other appropriate expenditures” fall 
“outside the scope of the requisite purposes.” 

The Tax Court looked to Mississippi state law to determine the legal rights and interest 
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that Decedent possessed under the trust.  It found that, although the Mississippi Supreme 
Court had endorsed the view that the word “comfort” in a trust document is intended to 
maintain the beneficiary’s standard of living as existed at the trust’s creation, that court 
had not similarly construed the term “welfare.  That term was addressed, however, in a 
case that the Mississippi Supreme Court cited with approval in. Blodget v. Delaney, 201 
F.2d 589 (1st Cir. 1953). 

In Blodget v. Delaney, the court concluded that, under applicable Massachusetts law, 
taking into account the life beneficiary’s circumstances and the trustee’s duty to act in 
good faith for the best interests of both the life beneficiary and the remainder interest, the 
Massachusetts Supreme Court would equate the meaning of “welfare” as used in the will 
“not so much to the meaning of ‘happiness,’ ‘desire’ or ‘use and benefit’, as to 
‘maintenance’ or ‘support.’ That is to say, we think that court *** would hold that 
‘comfort and welfare’ *** meant the physical comfort and state of physical well-being to 
which the life beneficiary had become accustomed.” [Citation omitted.]  

Thus, the Tax Court concluded: 

We believe that the Mississippi Supreme Court would similarly construe the term 
“welfare” as used in Mr. Chancellor’s will as part of the phrase “necessary *** welfare 
*** needed by *** [Mr. Chancellor’s] wife and the other beneficiaries of this trust taking 
into consideration the standard of living to which they are accustomed”. In fact, taken in 
toto, with the seemingly overlapping qualifiers “necessary” and “needed” bookending the 
list of specified items which includes “welfare” and which is further qualified by express 
reference to the beneficiaries’ accustomed standard of living, Mr. Chancellor’s will 
makes [clear] that “welfare” was intended to refer to decedent’s and the other 
beneficiaries’ maintenance and support according to their accustomed standards of 
living”.  

For similar reasons, the Tax Court  concluded that the phrase “other appropriate 
expenditures” preceded as it is by a list of “necessary” support-related purposes, was 
intended to permit decedent to invade trust corpus for other than support-related purposes 
as necessary to maintain her and the other beneficiaries’ accustomed standard of living. 

Accordingly, the Court held that Decedent’s power of appointment was limited by an 
ascertainable standard relating solely to her health, education, support, or maintenance, 
and was not a general power of appointment that would cause the inclusion of the trust’s 
assets in her estate. 
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See also TAM 200847015, discussed in our Bulletin No. 09-15 and Estate of Davis v. 
Commissioner, 394 F.3d 1294 (9th Cir. 2005), aff’g T.C. Memo 2003-55, discussed in 
our Bulletins Nos. 05-41 and 03-58. 

Private Letter Rulings 

2.         PLR 201126007 

The IRS, in PLR 201126007, ruled that the inclusion of a provision in the trust 
indenture of a charitable remainder annuity trust (CRAT) which permits the trustee to 
use a portion of the trust’s assets to purchase a commercial annuity that will be used to 
fund the required annuity payment to the grantor for his lifetime, and to distribute any 
excess amounts to charity, will not prevent the trust from qualifying as a CRAT under 
IRC § 664(d)(1).    

Under the facts of the ruling, “Taxpayer” intends to form a trust - which is intended to 
qualify as a valid CRAT under § 664 - and fund it with appreciated real property.  
Taxpayer proposes to include the following provision in the trust:  

“The Trustee shall have the discretion to provide for the annuity payment to Grantor by 
allocating a portion of the trust assets to purchase an annuity contract which will 
guarantee to pay to the trust a sum equal to or greater than the Grantor’s computed annual 
annuity payout for the duration of the trust. If the Trustee chooses to provide for the 
Grantor’s annuity payment in this manner, the Trustee may only purchase such contract 
from an insurer with an A.M. Best Company Insurer Financial Strength Rating of 
‘Superior’ (A++, A+) or ‘Excellent’ (A, A). After securing such contract, the Trustee 
may distribute any amount other than the [stated annuity amount] to the charities named 
in Schedule B any time during the term of the trust. Upon the termination of all 
noncharitable interests, the Trustee shall distribute all of the principal and income of the 
trust (other than any amount due to the Annuity Recipient or the estate of the Annuity 
Recipient) to the charitable organizations, in the percentages designated, as provided in 
Schedule B.”  

The Taxpayer anticipates that the trustee of the trust will purchase an annuity contract - 
presumably with the proceeds of the sale of the real property - over which the trust 
possesses all incidence of ownership and is entitled to all payments, that the annuity 
contract will pay the annuity amount annually to Trust, and that the trustee of the trust 
will then pay the annuity amount to the grantor for the grantor’s life.  
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The Taxpayer sought the IRS’s ruling that the foregoing provision would not disqualify 
the CRAT under § 664.   

Ordinarily, the Revenue Service will not issue rulings as to whether a charitable 
remainder trust that provides for annuity payments for one or two measuring lives 
satisfies the requirements of § 664.  In lieu of a ruling, taxpayers are directed to follow 
the sample CRAT provisions outlined in Rev. Proc. 2003-53, 2003-2 C.B. 230.  (See our 
Bulletin No. 03-112.)  However, in PLR 201126007, the trust will contain a provision not 
addressed in Rev. Proc. 2003-53.  Therefore, the Service agreed to rule on whether that 
provision will disqualify the trust as a CRAT.  

In issuing the requested ruling, the IRS reasoned that nothing in applicable Treasury 
regulations prevents amounts in excess of the amount required to pay the required CRAT 
annuity from being paid to a qualified charity.  “The governing instrument may provide 
that any amount other than the amount [required to pay the annuity to the noncharitable 
annuitant] shall be paid (or may be paid in the discretion of the trustee) to [a qualified 
charitable organization] provided that in the case of distributions in kind, the adjusted 
basis of the property distributed is fairly representative of the adjusted basis of the 
property available for payment on the date of payment.” 

We note that the Revenue Service did not discuss the discretion granted to the CRAT 
trustee to purchase a commercial annuity to fund the annuity payable to the grantor.   

In the past, the Service has indicated that it views the purchase of a deferred annuity by a 
net-income-with-makeup-charitable remainder unitrust (NIMCRUT) as a potentially 
abusive, or self-dealing, transaction, since it potentially allows a grantor/beneficiary of 
the NIMCRUT to control the timing and receipt of income in the absence of an 
independent trustee.  In TAM 9852001, however, the IRS backed off of this position, 
ruling that the purchase of a deferred annuity by a NIMCRUT was not an act of self-
dealing, even where disqualified persons were the annuitants.  (See our Bulletin No. 98-
59.)   

The IRS nevertheless will not ordinarily issue rulings on “[w]hether a NIMCRUT] 
qualifies as a § 664 charitable remainder trust when a grantor, a trustee, a beneficiary, or 
a person related or subordinate to a grantor, a trustee, or a beneficiary can control the 
timing of the trust’s receipt of trust income from a partnership or a deferred annuity 
contract to take advantage of the difference between trust income under § 643(b) and 
income for Federal income tax purposes for the benefit of the unitrust recipient.” Rev. 
Proc. 2011-3, 2011-1 IRB 111, § 4.01(38).  A CRAT that invest in an immediate annuity, 
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however, does not present the same potential for the manipulation of the timing of the 
trust’s receipt of income. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this 
Washington Report may do so through the following means: (1) use hyperlink above next 
to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter 
the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org 
and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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